#63 3/14/73
Memorandum 73-3
Subject: Study 63 ~ Evidence Code ("Erroneocusly Compelled" Disclosure of
Privileged Information)

Attached are two copies of a tentative recommendation prepared by the
staff to deal with aq evidence problem. The problem and the nature of the
revision needed are aiscussed in the attached draft, and we do not duplicate
that discussion here,

The draft recommendation has been prepared in responhse to two letters
(attached as Exhibit I) from Judge Herbert 5. Herlands. Judge Herlands re-
cently called me to determine what action, if any, the Commission had taken
with respect to his letters. I advised him that I would work the matter
into the Commission's meeting agenda as soon as possible and advise him as
tq\the action teken by the Cammission.

‘ Also attached are the following background materials:

Bxhibit II-~text and official Comments to Sections 912 and 919
of the Evidence Code

Exhibit ITI--opinion in Markwell v. Sykes, the case discussed
in the tentative recommendation and in the letters from Judge
Herlands

We believe that the draft recommendation mersly makes clear the meaning of
the Evidence Code provisions and reflects desirable policy. Accordingly,
we suggest that it be approved for distribution for cament and request
that you make your suggested editorial changes on one copy to return to
the staff at the Commission meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum T3-3
SRCIBIT I
Supericr Conrt of the State of California
Comty of Grange
Sunte Ana, California

Chambers of April 19, 1972

HERBERT S5, HERLANDS

Tudge of Buperior Tourt

Professcr John H., DeMcully
Executive Secretary

California Law Revision Commission
School of Law-Stanford University
Stanford, California 94305

Dear Professor DeMoully:

Since you are continuously working on the Evidence
Code, I should like to present a problem to the Commission
that, in my opinion, needs clarification.

Evidence Code 8 919 provides that "disclosure of
privileged information is inadmissible against a holder
of the privilege if . . . . a person authorized to claim
the privilege claimed it but nevertheless disclosure erro-
neous}y was required to be made . . . . ." (underlining
added) .

Suppose, in an action, that a defendant is erroneously
ordered, during discovery proceedings, to reveal, over
his cbjection, relevant but privileged statements to his
attorney. Suppose, further, that the defendant neither
takes any steps in a higher court to challenge the erroneous
order nor risks citation for contempt by refusal to obey.
He discloses the privileged matter to plaintiff.

Suppose, further, that during the trial of the action,
plaintiff offers to introduce such statements and defendant
objects, citing Section 919. Plaintiff counters by .citing
Markwell v. Sykes, 173 C.A. 248 642, 649-650 {1959), and
by arguing that, since defendant did not take. steps to

* challenge the erroneous order and since defendant disclosed
the privileged matter, defendant had "waived" his objection.
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Superior Conct of Hye Stnde of California
Jomdy of Orang:

Professor DeMoully ~-2- April 19, 1972

Plaintiff also argues: (1) that defendant was not "required"
to make disclosure within the meaning of Section 919 because
defendant 4id not pursue his remedies in higher courts to
invalidate the order; (2) that the Law Revision Commission
Official Comment, original report and research study all
refer to erroneous orders in a "prior" proceeding, whereas
this erroneous order was issued in the same proceeding;

and (3) that Section 919 purports to state existing law,
makes no mention of Markwell v. Svkes, supra, and, therefore,
may not be interpreted to overrule that case.

If there is a ready answer in the Code or its Comments,
I would be grateful for your informing me of it. If the
matter is confused, I hope the Commission will be able
to eliminate the confusion.

Sincerely,
fr&.{ i v?- / 'I / ﬁ/ oy V;‘ V"

Herbert 8. Herlands
Judge of the Superiocr Court

HSH:pas

cc: Hon. Bernard Jeffer.:on
Los Angeles Superior Court



Superior Gourt of the State of Talifornia
Commty of Grange
Santn Ana, Galifornia

Ohmmbers of
HERBERT S. HERLANDS

Fudge of Superior Comt ‘ December 18, 1972

Professor John H. DeMoully

Executive Secretary

California Law Revision Commission

School of Law, Stanford University
- stanford, california 24305

Dear Professor DeMoully:

Please excuse the inordinate delay in answering your letter
of September 29, 1972, relating to Sectiocn 919 of the Evidence
Code. I have been involved in a series of urgent matters and
have not had an opportunity to review the problems I had de-
scribed in my letter to you of April 19, 1972.

My opinhion is that Sections 912 and 919 ought to be amended
and supplemented by additional language, and that the Official
comment to these Sections ought to be revised in similar fashion.
The purpose of the revisions should be to eliminate the ambigui-
ties I discussed and to explicitly overrule Markwell v. Sykes,
173 C.A. 24 642, 649-650 (1959), since that decision seems to be
inconsistent with the philosophy underlying Secticons 912 and 919.

It seems quite clear to me from the Code and Comments that
an erroneous judicial order to disclose the privileged matter
constitutes "coercion" and “"requires" disclosure: that, contrary
to Markwell, such a disclosure is not "public property", is not
“jrrevocable" and may be "recalled." It should not make any
difference whether the coerced disclosure occurs in the “"same"
or a "prior" proceeding.

From the vantage point of "Law of the case", as 'that doc-
trine is applied in california, a decision of one trial judge’
is not,in the absence of Statutes to the contrary, binding on
another judge of the same court at & later hearing. -For example,

- the law and motion judge may overrule a general demurrer to a
complaint, but the trial judge may decide the complaint does not
state a cause of action. What Markwell does (sub silentio) is
create an exception to the foregoing general rule by making the
order of the first judge binding on the litigants unless the
party claiming the privilege obtains prompt appellate review
of the erroneous order. -



Superier Gourt of the Biute of Unlifornia
Womnty of Grange

Professor John H. DeMoully
December 18, 1972 3 Page Two

Thus, Markwell seems to be in conflict not only with'the
Evidence Code but with the way in which California generally
handles "law of the case."

I would, therefore, revise Sections 912 and 919 and
their comments as set forth in separate sheets enclosed
herewith.

Sincerely,

i [l
Herbert S. Herlands

Judge of the Superior Court

HSH:hbs

Encls.

cc: Hon, Bernard Jefferson
Judge of the Superior Court
County of Los Angeles
111 North Hill Street
Los Angeles, California



PROPOSED REVISION TC SUBDIVISION (a) OF SECTION 912

The last sentence of Suvdivision (a) of Section 912 should be
changed by ceonverting the pericd that ends that sentence inte a comma
and adding the following language:

"except that the failure to seek review of an order rejecting

the claim of privilege by the holder and directing disclosure shall

not indicate consent to disclosure."

PROPOSED ADDITION TO OFFICIAL COMMENT TO SUBDIVISION (a)'gr
§ecTroN 912 .

The following language should be added to the end of that comment:

“Subdivision (a) expressly states that, once the holder of the

. privilege claims it without success, however, and is erronecusly ordered

to make disclosure, his fajlure to reassert the privilege by seeking

review of the order does not indicate any consent to the disclosure

and leaves_the disclosure as one made under coercion. This portion

of Subdivision (a) is probably in conflict with Markwell v. Sykes
173 Cal. App. 24 642, 649-650 (1959)."




NEW SUB-PARAGRAPH (a) OF SECTION 919

§ 919. ADMISSIBILITY WHERE DISCLOSURE ERRONEOUSLY COMPELLED.
xwkk
{a} A person authorized to claim the privilege claimed

it Buk-meverthaless-diselosure-srrencsusly-vwas-regquired-to-be-made,
er in the same or a prior proceeding, was erroneously ordered by

the Court or presiding officer before whom the privilege was
:c;aimed to make the disclosure, and made the disclosure without

seeking review,by a higher tribunal, of the order directing

disclosure.



REVISION OF OFFICIAL COMMENT TO SECTION 919

The last paragraph of the Official Comment should be revised
as follows: |

Section 919 probably states existing law/ in part. See
People v. Abair, 102 Cal. App. 24 765, 228 P, 24 336 (1951} {prior

disclosure by an attorney held inadmissible in a later proceeding
where the holder of the privilege had first opportunity to object

to attorney's testifying)}. See also People v, Kor, 129 Cal. Apb.

2d 436, 277 P.2d 94 (1954). Hewever;-there-is-iititie-case-authoritey

apen~the-prepesieiens Although Markwell v. Sykes, 173 Cal. App. 2d 642,

649-50 (1959) indicates that, after disclosure has been erroneously

required tec be made by order of a trial court, the failure to seek

review of the erroneous order results in the admissibility of the

information disclosed, Sections 919 and 912 resolve the guestion

by expressly eliminating such review as a condition of inadmissibility

and treat such disclosure as coerced.




Memorandun 733 ETHIBIT I

Ch. 3 GENERAL PROVISIONS § 912

§ 912. Waiver of privilege. (a) Except as atherwise provided in
this section, the right of any person to claim a privilege provided by
Section 954 (lawyer-client privilege), 980 (privilege for confidential
marital communications), 994 (physician-patient privilege), 1014
(psychotherapist-patient privilege), 1033 (privilege of penitent), or
1034 (privilege of clergyman) is waived with respect fo a communi-
cation protected by such privilege if any holder of the privilege,
without coercion, has disclosed a significant part of the communica-
tion or has consented to such disclosure made by anyone, Consent
to disclosure is manifested by any statement or other conduct of the
holder of the privilege indieating his consent to the disclosure, in-
cluding his failure to claim the privilege in any proceeding in which
he has the legal standing and opportunity to claim the privilege.

{b) Where two or more persons are joint holders of a privilege
provided by Section 954 (lawyer-client privilege}, 994 {physician-
patient privilege}, or 1014 (psychotherapist-patient privilege), a
waiver of the right of a particular joint holder of the privilege to claim
the privilege does not affect the right of another joint holder to claim
the privilege. In the case of the privilege provided by Section 980
(privilege for confidential marital communications), a waiver of the
right of one spouse to claim the privilege does not affect the right of
the other spouse 1o claim the privilege.

f¢) A disclosure that is itself privileged is not a waiver of any
privilege. : :

(d) A disclosure in confidence of & communication that is pro-
tected by a privilege provided by Section 954 ( lawyer-client privilege},
994 (physician-patient privilege), or 1014 (psychotherapist-patient
privilege), when such disclosure is reasonably necessary for the ac-
complishment of the purpose for which the lawyer, physician, or
psychotherapist was consulted, is not a waiver of the privilege. (Stats.
1965, c. 299, § 812.)

Comment—Senate Commitiee on Judiciary

This section covers in some detail
the matter of waiver of thoze priv-
ileges that protect cenfidential com-
munications.

Subidivision [a;). Subdivision (a)
states the general rule with respect
to the manner in which a privilege
is waived. Failure to ciaim the
privilege where the holder of the

privilege has the legal standing and
the opportunity to claim the priv-
ilege constitutes a waiver. This
seerns to be the existing law, Sec
City & County of San Francisco v.
Superior Court, 37 Cal2d 227, 233,
231 P.2d 26, 20 (1951); Lissak v.
Crocker Estate Co., 119 Cal. 442, 51
. 688 (1897). There is, however,




§ 912 *  PRIVILEGES Div. 8

at least one case that is out of bar-
mony with this rule. People v. Kor,
129 CelLApp2d 436, 277 P.2d 94
{1954) (defendant's failure to claim
privilege to prevent a witness from
teatifving to a communication be-
tween the defendant and his attor-
ney held not to waiye the privilege
to prevent the aitorney from sim-
ilarly testifying).

Subdivision rb). A waiver of the
privilege by & joinrt holder of the
privilege does not operste to waive
the privilege for any of the other
joint holders of the privilege. This
codifies existing law. See Pecple v.
Ker, 129 CalApp2d 438, 277 P.2d
94 {1954} ; Pecple v. Abair, 102 Cal,
App.2d 765, 228 P24 236 (1951).

Subdivisien fc). A privilege is
not waived when a revelation of the
privileged matter takes place in
another privileged communication,
Thus, for example, a person does not
waive his lawyer-client privilege by
telling kis wife in confidence what it
waa that he told his atterney. Nor
does a person waive the marital
communication privilege by telling
his attorney in confidence in the
course of the attorney-ciient rela-
tionship what it was that he told hiz
wife. And a person does not waive
the lawyer-client privilege as to a
communication hy relating it to an-
other atiorney in the course of a
gseparate refationship. A privileged
communication should not cease to
be privileged merely because it has
been related in the course of anotker
privileged communication. The
theory underlying the concept of
waiver js that the holder of the
privilege has abandoned the secrecy
to which he is entitled under the
privilege. Where the revelation of
the privileged roatter takes place in

2

ancther privileged communication,
there has not been such an sbandon-
ment. Gf course, this rale does not
apply unless the revelation was with-
in the scope of the relationship in
which it was made; a client consualt-
ing his lawyer on & contract matter
who biurts cut that he told his doc-
tor that he had B venereal disease
has waived the privilege, even
though he iniended the revelation to
be confidential, becavse the revela-
tion was not necessary to the con-
tract business at hand.

-

Subdivision (d3. Subdivision (d}
is degigned to maintain the confiden-
tinlity of communications in certain
situations where the ecommunica-
tions are disclosed to others in the
course of accomplishing the purpose
for which the lawyer, physician, or
psychotherapist was consulted. For
example, where a confidential com-
munication from a client is related
by his attorney to a physician, ap-
praiser, or other expert in order to
obtain that person’s assistance so
that the attorney will better be able
to advise his cliert, the disclosure
is not a waiver of the privilege,
even though the disclosure iz made
with the tlient’s knowledge and con-
sent.. Nor would a physician’s or
paychotherapist’s keeping of confi-
dential records necessary to diag-
noge or treat a patient, such as con-
fidential hospital records, be a waiv-
er of the privilege, even though
other authorized persons have access
to the records, Similarly, the pa-
tient's presentation of a physician’s
prescription to a registered pharma-
cist would not constitute a waiver of
the physician-patient privilege be-
cause such disclosure is reasonably
necessary for the sccomplishment of
the purpese for which the physician

is consulted. See also Evidence Code’




§ 992, Communications such as
these, when made in confidence,
should not operate to destroy the
privilege even when they are made
with the consent of the client or
patient. Here, again, the privilere
holder has not evidenced any aban-
donment of secrecy. Hence, he
shanld be entitled to maintain the
confidential nature of his communi-
cations to his attorney or physician
despite the necessary furiher dis-
clogure.

Subdivision {d) may change Cali-

fornia law. Green v. Superior
Court, 220 Cal.App.2d 121, 33 Cal

Rptr. 604 {1963) (hearing denied),
held that the physician-patient priv-
jlege did not provide protection
against disclosure by s pharmacist
of information concerning ths na-
ture of drugs dispensed upon pre-
scription. See also Himmeifarb v.
United States, 175 F.2d 9824 (9th
Cir. 1948} (applying tbe California
lsw of privileges and holding that a
lawyer's revelation te an accountant
of a client's communication to the
lawyer waived the client’s privilege
if such revelation was authorized by
the client).

§ 919. Admissibility where disclosure erroneously compeled.
Ewvidence of a statement or other disclosure of privileged information

is inadroissible against a holder of the privilege if:

(a} A person authorized to claim the privilege claimed it but
nevertheless disclosure erronecusly was reguired to be made; or

. {b) 'The presiding officer did not exclude the privileged informa-

tion as required by Section 916.

(Stats.1965, ¢, 299, § 919.)

Comment-—Law Revision Comraission

Sectign 919 protects a holder of 2
privilege from the detriment he
wonid otherwise suffer in a later pro-
ceeding when, in a prior proceeding,
the presiding officer erroneously
overruled a claim of privilege and
corapelled revelation of the privileg-
ed information. Altheugh Section
912 provides that such a coerced dis-
clpsure does not waive a privilege, it
does not provide specificaliy that evi-
dence of the prior disclosure is inad-
misgible; Section 919 assures the

jnadmisaibility of such evidence in
the subsequent proceeding.

Section 919 probably states exist-
ing law. See People v. Abair, 102
Cal.App.2d 765, 228 P.2d 336 {1951)
{pricr disclosure by an attorney held
inadmissibie in a later proceeding
wwhere the holder of the privilege had
first opportunity to obiect to attor-
ney's testifying). See also People v.
Kor, 129 Cal.App2d 436, 277 P.2d
04 £19543. However, there ig little
case authority upon the proposition.
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[Civ. No. 23855 Second Dist., Div. Two. Sept. 14,1950.]

. MARGARET MARKWELL, Appellant, v. RUBY SYKES,
. Respondent.

[in, 1¥] Wﬁnms—?rivﬂaseﬂ Bummunicatinns——?u‘blic Oficern.
—In a stander action in which plaintift’s prineipal witness, at
the time of the occurrenst sped a1, Was employed a8 8 gocial
worker for b county public welfare eompmission, it wWas erTor
to hold that her testimony W&s privileged under Code Civ.
Proc., § 1881, subd. B, on objeetion by defendent, and to grant
& ponsuit, where, 2t 2 proceeding to take such witness' depo-
sition, the eounty's objeetion that the testimony was privilegad
was overraled by & judge other than the trisl judge and the
witness had them testified fully as to the claimed privileged
matter, since defendant had ro privilege ghe eould elaim per-
taining to the allegedly privileged infarmotion and the com-
mission b waived ite privilege hy failing to insizt on it sfter

ot ki Bl

o e A it prow—

[1] Privilege of enmmunication wade to publie officers, notes,
o ALR, 1009; 52 ALY, 1557 See alsc Cal Jur, Witnesses, 5§31,
Am.Jar., Witoesses, §§ 535, 536.

MWMcK. Dig Beferences: {1, 2, 4] Wiinesses, §60; (3, 5, 7] Wit-
pesses, § 62; (6] Motions and Orders, § 13 1%, 8] Appeal and Krrot,
§ 188,
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12]

(3]

(4]

£5]

{6}

(7]

8]

itz objeetion was overruled &nd by aliowing the witness to
testify.

Id. — Privileged Commnnications — Public Officers. — A public
officer’s privilege with respect to conarenications made to bim
in official confidenee iz for the benefit of the state or its
agencies, and the clonk of testimonial inmunity e thrown only
ground such pablic offficials.

Id—Privileged Communications—-Waiver.—When the right
of warver of a publie officer’s privilegs with respect to com-
munieations made to him in official confidence exiats, ib cannot
be exercised by = subordinete employee in the exercise of his
own discretion,

Td.—Privileged Communications-Puhlic Oficers—Whether a
priviiege of nondiseiosnre of communication: wade to a publie
oficer in his offieial confidence exists is & gquestion for the
court, not for the head of & department, to determine.
Id.—Privileged Communications—Waiver.—~Where a public
officer, during the taking of his deposition, refuses to answer
guestiona under a claim of privilege, is ther directed by e judge
to goswer 21l sliegedly privileged questions, and neither he por
his superiors parsue any of the expeditions remedies open to
them to challenge the eourt’s order, and do not remew their
objeetions on resumnption of the deposition or remew any
elaim of privilege at the tria} of the matter, disclosure by the
public officer of the matier claimed to be privileged aa & result
of the court's order is an irrevocable thirg end results in
watver of the privilege.

Motions and Orders — Intermediata Orders — Operation and
Fffect.—The principle that an intermadiate order is subject to
review and reversal in the trin! couri i3 not absolute. Binee
such an order, like & judgment, is binding only so long as it
kas not been performed, when one judge undertakes to reverse
it he cannot undo what has been done pursesnt to it.
‘Witnesses -~ Privileged Communications —- Waiver. — A trial
Judge's ruling that he was not bound by another judge’s ruling
direeting o public officer (o answer questions pertaining to
allegedly privileged matter did not ard could not erase the
fact that the offieer’s depariment; throwghk her, had spread the
entire priviicged matter on the record afier the other judge's
direction to answer the disputed guesttony and hed thus cffee-
tnally waived any further ohjeetinn it might have had thereto.
Appeal—0Objectiona—Nonsuit. —Ou appeal from a judgment
of monsuit in a slander aetion, the nonsuit eculd not be justified
o the grounds of absence of proof of falsity, wmalice, damuge
or exeuse for delaving the swit for more than one year where
the only chjection made by delendant as a basis for the non-
suit related to the subject of privitege and the ground stated
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was “an insaffeioney of cvidemee to prove the allsgations
contained in the complaint” which ccald net bare been sox-
rected by further proof because of the court’s mstaining the
ohjeciion relating to priviicge ns to pigintiff’s principsal witnass.

[9] Td.—Objections--Nozseit.—OGrounds nol specified in 4 motion
for a ponsuit will he congidered by rn appeilate court enly if
it i1 ciear that the defeet iz wne that eoald not have been
remedied hed it been ceiled Yo pirinti™s aileantion by the
motion. This rvie i eomplencatary to the reguirement that
s perty specify the grounds on which his moticn for {mnsuit
is baged. ‘

APPEAL from a judgment «f the Superior Court of Log
Angeles County. Jercld F. Weil, Judge, Heversed.

Action for damages for slander. Judgment of nonsuit re-
versed.

Brock, Fleishman & Rykoff and Robert L. Brock for
Appellant,

Robert A. Cushman, Melvin B. Grover and Heory R
Kappler for Respondeat.

ASHBURN, J.-—Appeal trom judgment of nonsuit in plain-
tiff's slander sction. The amended complaini alleged that
plaintif conducted a vest home for aged persons in Los
Angeles pursuant to license issued by the Department of
Social Welfsre of the Jounty of Los Angeles; that defendant
knew that said department received complaints and crdered
_ingpections of the operation of rest homes, That on July 28,
1954, deféndant, acting wader an assumed name, verbally
stated to Marjorie Skiuner, one of the deputies in sald de-
-pargment:, **That, ‘plaintiff used hypodermic needles and
injected nareotics into the bodies of her patients to keep them
quiet so that she eould ronduct drinking parties and gambling
in her home.” That, 'plaivtiff locked her patients in bed-
rooms of her home after administering o them a narcotic shot
to keep them quiet, so that she could eonduct drinking parties
and gambling in her home.” That 'plaintiff bad insane pe-
tients Jocked in her bedrooms to keep ithem guiet while she
condneied wild parties for drinking and gambling in her
home.” That, 'plaintiff permitied her patients to participate
in gambling on her premises and afterwards administered to
them & shot {implying & nercoiic shot}, locked them up in
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her bedrooms, o that she would not be hothersd with them
any more.” That, ‘ plaintifl operated and condueted gambling
in her garage on her premises.’’ T was also afleged that
said statements were false and malicions, known (o be false,
made with malice and ill wiil toward plaintiff and with intent
to jnjure her in ber busiuess ec.; concealment of the cause
of action was aiso vharged and damsges were alleged. |

[ia] Appellant’s opening brief gppropristely says: ‘The
nonsnit was the result of & ruling by the trial court that the
principal witness for mppellant was ineompetent to testify
with respect to materizl and relevant facts in support of
appeliant’s causes of action solely Lecause of the provisions
of section 1881, subdivision 5 of the Code of Civil Procedure
which, in the view of the trial court, barred the witness’
teatimony as privileged communications. Whether the con-
struction and application of the aforesaid statute by the Conrt
below, in the light of the particular record herein, was correct
is the fundamental guestion presented on this appeal.”” Beaid
section 1881 says: ‘‘There are particular relations irn which
it is the policy of the law to encourage confidence and to pre-
gerve it inviolate: therefore, s person can not be examined
as & witness in the following cases: . . . 5. [Public officers.} A
public officer can not e examined as to communieations made
to him in official confidence, when the public interest would
suffer by the disclosure.”

Prior to trial defendant initiated proceedings for the taking
of the deposition of said Marjorie Bkinner, who testified that
ghe wes then a retired social worker of the Public Welfare
Commisaion of Los Angelea County and immediately claimed
that communications made to her as an employee of that com-
mission, and any records of same, were confidential, that she
had eonsulted the county counsel and been so sdvised; she
further refused to answer any guestions 8s to any complaint
coneerning the home operated by plaintiff or as to any records
of same. The matter was iben presented to the.court (a judge
other then the trial judge) for & ruling upon the guestion of
privilege, all such objections were overruled and the witness
was ordered to answer the guestions. In due eourse she ap-
peared and testified fully upon the subject.

The whole trial revolved archnd the question of privilege.
When the court had indisated that it was sbout to sustain
that objection eounsel for plaintiff made this offer of proof:
s"Mp. Brock: We would prove by this witness’s [Mrs. Skin-
ner’s) testimony—and 1 might say that this would he the only
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tegtimony we would bhuve relative 1o the publienjicn of the
slamder—the followinz: That the delendaut, Ruby Svkes,
stated to this wittess that at & party givenw by the plaintiff,
the plaintifl had said that =ie had given the aged ladies—
referring to the Judies whon she kad in her bome for the
aged-—shots of nareotics to put them to sleep; {urther, that
the delendant stated to thix witoess that there was and had
heen both at the pariy and srther greasions pambling eonducted
in the garege at the home of the plaintiif and forcher, that
the defendant said on several occasions that she wanted this
witness to go out right away and get the plaintiff’s license,
that the plaintiff was not a fit perscn to operate & home for
the aged; and that resulting from that conversation the
Department, the Bureau of Public Welfare did conduet an
iovestigation. That would he our proof on this point.”” The
vbhiection having been sustaited, eounsel for defendant made
a motion for nonsuit. “‘Mz. (rovER: So on the basis of that,
your Honor, at this time the defendant, Ruby Svkes, moves
the Court for & nonsuit. THE Court: Do you want to state
for the record the grounds for vour motion? Mg Grovex?
The ground being, your Houor, that there is an insufficiency of
evidence to prove the allegations contained in the complatnt.
Mg. Brocx: I teke it thet relates to the allegations as to the
ntterance of the slandert That is the only issue we are eon-
cerned with. Mg, GeovER: As to the Nability: that does not
po to the guestion of dameges. THE COURT: Well, the Court
feels that the motion must be granted and is granted. And T
should like to state 56 there is no misunderstanding as to the
Court’s rulings made which precluded the evidenee, which
stherwise, of course, would have meant that the Court would
not have granted the nonsuit had it been received, but the
Court’s view is thal the agenry involved here is a public
- agency and it has a respousibility, a public responsibility
with respeet to homes of this type for the aged. Apnarently
it has lieensing anthorite,”’

Arguments presented by respoudent in the lower eourt
and here proceed from time to time apon {le ussumption that
somehow defendant has a valid elaim of privilege with respeet
to the words alleged to be slandervons. Bt the respondent's
brief eoncedes the contrary, “Appellant asserts that the
defendent 8ykes, during the taking of hoer depoxition, made
no claim of ‘privilege.” Obviously, this is accurate, sinee na
such privilege conid be asserted by the defendant. . . | It is
epparent that respondent cannet be charped with any waiver.
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Counsel {or respendent did ner represent the witness and
cowld nof instruct her not to answer”” Manifestly this 1s iroe,
[2] The privilege is for the bencfit of the state (58 Am.Jur.
§ 634, p. 300} or its agencies aud the clonk of testimonial
immunity is thrown enty sroand such public officials.  {Wit.
kin oo California Evidence, p. 487, § 4365} [3] Whether
there cen he any waiver s ofien z difficult question (Fricke
on Oal. Crim. Evidence (3d ed.), p. 314} ; when the right of
waiver exists it eannot be exevclsed by a wubordinate emyployes
in the exercise of his own discretion. (97 C.J.8 § 307, p. §52;
Ghitbertson v. Siafe, 205 Wis. 168 {236 N.'W. 538, 540-541).)
[£] In any event the existence of a privilege in the state
presents a question for the court (Pesple v. Curry, 37 Cal.
App.2d 537, 548 [218 .24 153] ; Crosby v. Pacific 8.8. Fines
(9 C.C.A.), 133 F.2a 470, 475; 8 Wigmore on Evidence (3d
ed.), § 2379, p. T99; Dwelly v. McReynolds, 6 Cal.2d 198, 151
[56 P.2d 1232]); not for the bhead of the department, to
determine (97 CJ.S. §303, p. 848): on a parity with that
question is the further one whether the publie interest would
guffer by a disclosure. (See aunotations at p. 451 of val. 95
Lewyers Edition of 1. 5. Supreme Court Reports, and at
p. 740 of 97 L.Ed.; &lso Halm v, Superior Court, 42 Cal 24
500, 507 [267 P.24 1023, 268 P .2d 7221}

State ex rel, Dougles v. Tune, 193 Mo App. 404 [203 S W.
465], discusses the guestion of privilege io a libel suit upon
a complaint similar to the one at bar. At page 467 {203 3.W.]
it is said: ““The ereation of the board, in itself and in a
messure, invites compleints from eitizens of their officers
and of public employes. If every eitizen who knows of the
unfitness of ap officer or emplove, or of facts he thinks require
an investigation, believes it his duty to lodge information
before the board, he will hesttate a long while before doing so
if he knows his complaint i3 to be made public and become of
the public records, so that any one may have access to it and
he subjected to artion for a possible libel. Tt is not to be
expected, tf that is so, that very many will come forward and
Iodge a complaint, We think that if it was upndersiood that
the complaints lodged by citizens against these snploves swern
to beeome public property, withont the consent of the party
Bling them, that the wvery ehiret for whizh this board is
ereated would he defeated. Tt may he that in sealing the
rerords, so far as relates fo these eomplaints, from publie
ingpection. some individual will he hurt, bt the ripht of thai
individual must vield to the rieht and to the benefit of the
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public at large. In oue opinion these communications by
citizens to the camplaint board, eovering the conduct of publie
offiers and erployes, are to be considerod as highly confiden-
tial, and as records to which public policy would forbid the
coifidence te be violated.”” To the same afoct see Runyon
v. Board eic. of Calif., 26 Cal App.2d 183, 184 (79 124 101).

The Manual for Boarding Yomes for Aged and Clildren,
adopted and wsed by ihe Departmenr of Social Welfure,
declares that ** Boarding bome records shall be confidential. >’
It then enumerates a number ef permissible exeeptions and
concludes as follows: “'In the subpoetia of records and wit.
nesses by a court when the action does 1ol coneern the licensing
program, the attention of the court shall be ealled to the con.
fidential nature of the records.’ This procedure was pursued
8t bar and an adverse ruling by the court was followed by
the witness whe spread # full diselosure upon the eourt record
through her further testimony.

[1b] The assertedly privileged materia) baving been in-
corporated in the Skinner deposition, defendant is driven to
the extreme of asserting that she herself had g privilege of

. exclusion when the matter was offered at the trial or that it
was necessary for the county to renew its elaim of privilege
at the trial. Obvionsly the defendant has no privilege per-
taining te said public information at any time or place. 8o
far as the county is eoncerned, it is well settled that cnee
the privilege is waived it ja gone for good. (Deacon v. Brygns,
212 Cal. 87, 93 [298 P. 307 ; Agnew v, Superior Court, 156
Cal. App.2d 838, 840.841 [320 P. 24 158).)

Moregver, 8 Wigmore oo Evidence {3d ed.}, section 2374,
pages 753-754, speaking of the ““informer privilege’” says:
‘{1) The privilege applies only to the 1dentity of the inform.
ant, not to the contents of his statement as such, for, by hy.
pothesis, the contents of the communication are to be used and
Published in the course of prosecution. Much less does the
privilege apply to prevent merely the proof of contents which
have already been ‘de facto’ disclosed,—as in an action agiinst
the informant for libel. To deny production in siteh a case is in
effect to declare that the Jibel 1s priviteged from Bability, It
that is indeed the judicial Belicf and the law, it should be
frankly declared; if not, the actien should not be defeated
by an evasion which pretends to keep secret that which is not
recret.”  The United States Sunreme Court, in Rovigro v.
United 8tafes, 353 1. 8. 53 59 [77 8.Ct. 623, 1 1. BEd.2q 639,
644] : ' What is usually referred to s the informer’s privilege
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is in reality the Goverament’s priviiege to withhold from
diselosure the identity of persens who furnish infarmation
of vioiationg nf law to offfrers charged with enforcement of
that law. . . . The scope of the privilege s Limited by its nnder-
lying purpose. Thus, where the disclosure of the contents
of & vommubicative will uot tend to reveal the identity of
an informer, the cowtents are oot privileged.  Likewise, onece
the identity of the informer has becn disclosed to those who
would have cause t4 resent the pommunivarion, the privilege is
no lenger applicable.’” See also Fikl v, Merris (Masa), 66
N.E.2d 804, 8B06. The principle of these ¢oses is applicable
here. After Skinner’s deposition testimony disclosing the
entire privileged picture, given without further objection
and under order of ecouri, the privilege had been effectively
waived by departmental action, positive or negative.

[51 Wbken Mrs, Skinoer was directed by Judge MeCoy
{upon appropriate proceedings to that end) te answer all the
gllegedly privileged guestions, she or her superiors had open
to them a challenge of the order upen certiorari, habeas corpua,
contempt or other specinl writ. They pursued none of these
expeditious remedies and did not renew their objections upon
resempiion of the deposition. Nor did they renew eny claim
of privilepge at the trial or voice any rencwed objections based
therson. Disclosure of matter ciaimed to be privileged, when
made pursuant to an unchallenged court order, 18 an irre-
vocable thing; the situation then falls within the guotations
from 8 Wigmore, pages 753-754, and 1 L.Ed.2d 639, 644,
supre. New York courts scem io hold that there is no volun-
tary disclosure {see nisi prius decision In re Topliffe, 77
N.Y.8.24 716, T17} but the Sixth Circuit Court of Appesls
ruled to the contrary in Fraser v. Uinited Slgics, 145 F.2d
139, Dealing with 2 hushand-wife privilege the court said, at
page 144: “*[t will be observed that Mrs Fraser answered
readily without ebjection, aud disclosed not only pessession
of the money and securities, but their source. Fraser, on
the other hand, claimed the privilege, but when direeted to
angwer, complied withoat further protest. Had he persisted
in his refusal te answer, it would, of course, have been at the
hazard of being cited and puunished for contenpt, but in the
event of punishment ke would not have been without remedy
and might have shalleuged the action of the court by petition
for writ of habeas corpus, or by an appeal from the contempt
order. He declined the hazard. May it thus nol be said thar
though first invoking the privilnge he rnded by waiving 1Y
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We think this iz a Jogical conclusion, T if be urged that the
vindication of the privilege does not require one to subjeet
himself te punishment for econtwmary, nevertheless g similar
surrender resills when a defendant, subjeet to a eivil or
criminal jodement which he balieves to be erreneons, fails to
appeal.” At pape 3145: "' Assuming the order of the court
compelling diselosure to have beoen erronecus as au Lirvasion
of privacy in communications between hasband and wife, the
disclosure, onee made, is trrevoeable. Tt i publie property,
and may not be recailed.”” k

[8] While it is generally trae that an intermediate order
is subject to review and reversal in the trial conet, this prin-
eiple is not absolute. An intermediate order, like & judpment,
is binding only so long as it has not bein periormed. {Cf. 3
Withkin, California Procedure, p. 2188, §40.) “When one
judge undertakes to reverse it he cannot undo what has been
done pursvant to it. [T] Specifically, the trial judge's
ruling that he was not bound by the erder of another judge
direeting Mrs. Skinner to answer the disputed questions,
did not and counld not erase the fact that the Department of

Bocial Welfare, through her, had sprcad the entire story
" (claimed to be privileged) wpen the record and had effectually
waived any further objection it might Lave had thereto.

[8] Defendant now seeks to justity the nonsuit upon the
grounds of ebsence of proof of falsity, malice, damage or any
excuse for delaying suit for more than one year, She iz not
in position to capitalize those defects in the proof. After
the trial had proceeded as & battle aver the subject of privi-
lege and the court had sustained defendaut’s objeetions based
thereon, the court indulged plaintif's counsel in another
attempt to prove the eonversation between Mrs. Skinner and
defendant Sykes (the alleged slander) ; counsel for defendant
renewed the objection of privilege under section 1881, sub-
diviston: 5, Code of Civil Procedure; plaintifi’s attorney made
his offer of proof upon the matier of the publication and eon-
tents of the alleged libel and procecded with an attempt te

.show malice. Ohjection being made, the court said ; I assume
that it is aprecable with counsel that it be deemed that
counsel’s statement that what be cxapeeted to elicit from
this witness is in the pature of an offer of proof and it may
be deemed by the Ceourt to be such and there is an ohjection
to that pointt Mr. Grover: That is correet. Twur Covrr: The
objortion is sustained and (hic offer is rejected.””  After farther
diseussion the followinn «olloguy ocenrred: ““Mu. Grover:
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Well, I would move for a nonsuit ai this time, your Hoeaner,
on the issue of liability, . .. 8o on the basis of that, your Honor,
at this time the defendant, Eoby Sykes, moves the Conrt for &
ponsuit, THE Covrr: Do vou want to state for the record the
grounds for your motion? M= drovEr: The ground being,
your Honor, that there is an insufficiency of evidenes to prove
the allegations eontained iu the complaini. MR Brock:I take
it that relates to the allegations as ta the utteranee of the
slander? That is the only isspe we are concerned with, Mz,
(ROVER: As to the lLinhility ; that doss not go to the guestiott of
damages. Tre Cours. Well, the Conrt feels that the motion
must be granted and is granted.”’ Here follows the judge's
explanation of his ruling which s above quoted.

[0] The governing nonsnit rule is declared in Lawless v.
Calaway, 24 Cal2d 81, 92 [147 P.2d §04] : ““There is & con-
flict of authority in this state regarding the practice to he
followed by appeliate courts in reviewing an order granting
& nonsuit. It has been held in a long line of cuses that on
appesl from an order granting & nonsuit, the court will
ordingrily consider only the grounds speeified in the motion
at the trial. [Citations.] On the other hand, almost &n equal
number of cases support the rule that a judgment of nonsuit
will be upheld on appeal if it can be justified on any ground,
whether made & ground of the motion or not. [Citations.}

“In resolving this conflict we should bear in mind thet
ordinarily the reviewing court wil uphold the judgmeni or
order of the trial court if it is right, althongh the reasons’
relied upon or sssigned by the court are wrong. The doetrive
is sonnd and salutary in most situations singe it prevents &
reversal on teciinical grounds where the cause was correctly
decided on the merits. But this is not true as spplied 1o
nonguits, for such a dootrine would frequently undermine the
requirerpent that a party speeify the ground upon whieh his
motion for nonsuit is kased in ovder to afford the opposing
party an oppertunity to remedy defects in proof. It seems
obvious that the doctrine intended solely to uphold judgments
correct on {he merits should not be permitted to preduee the
opposite result, The correet rule is that rrounds oot specified
in & metion for nonsuit will be considered by an appeliate
court only if it is elear that the defect is one which could
not have been remedicd had it been called to the atieation
of plaintiff by the motion. This rule is eomplementary to
the requirement that & pariy speeify the grounds upon whicl
his motion for nousuit is based. The decirions aud dicta in



cases which support a conirary rule are lLiereby overrnled
and disapproved.

““The defendant having Wwithdrawu us a ground for nousuit
the contention that plaintiff failed t¢ establish her right to
maintain the action, whivh claimed delect might have been
corrected by further proof, the wround is not available to
defendant bere.”’ To same effert see 2 Witkin, Californin
Procedurs, pages 1B61-1862, sections 127-130.

In the circumstances sbown Ly this record i would Le
unfeir to assume that plaintf, i pernitted to prove the
* slander itseif, would be unakle to make 2 prima facie showing
of the other elements of her alleged cause of action or of iy
active concealment by defendant: it is not clear “that the
defect is one which could not bave heen remedied had it been
called to the sttention of plaintiff by motion.””

The judgment of nonsuit is roversad,

Fox, P. J., and Herndoo, J., concurred.

A petition for a rebearing was denied October 9, 1959, and
respondent’s petition for a Lesring by the Supreme Counrt
was denied November 10, 1058, "Puters, J., was of the opinion
that the petition should be granted, :
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TENTATIVE '
RECOMYESDATION OF THE CALIFORNIA -
LAW REVISION COMMISSION

relating to

ERRONEOUSLY ORDERED DISCIOSUBE-GF PRIVILEGED INFORMATION
3

Bection 912 of the Evidence Code provides that the right to claim
certain privilagea]' ‘is waived "if any holder of the privilege, without
cosrcian, has disclosed & aisn!.ﬁu:;t part of the communication or has
consented to such discl.onure made ﬁy anycne.” (Emphesis added.) Evidence
" Code Section 919 provides that evidence of a statement or other disclosure
of privilaged information is inadmissible egainst . holder of the .p;'i\rl-"
Iege if a "persen suthorized to clafm the pr‘ivil.ege claimed it but naver-
theless disclosure srronsously was required to be made . . . ." (Emphasis’

added,) |
It._seen fairly clear fraw the quoted language that the privilege

iz not walved by disclosure of privileged information where the privi-

lege is properly claimed but disclosure is erronecusly ordered; the
privilege holder i not required to refuse to disclose and seek re-

s *

. -] :
view of thes erroneocus order in order to preserve .hiz privilege. Never-

1. This portion of Section 912 applies to the lawyer-client privilege,
the privilege for confidential marital comsunications, the physician-
patient privilege, the psychotherapist-patieat privilage, the privi-
lege of penitent, and the privilege of clergyman.

2. BSee Letter from Judge Herbert S. Herlands, dated December 18, 1972, .
on fite-in the office of the Law Revision Commission, reachbing the -

same conclusion:

It seems guite clear to me fram the Code and Comments that
an erroneous judicial order to disclose the privileged matter
constitutes "coercion” and "requires" disclosupe; that, contrary
- to Markwell, such a disclosure is not "public property”™, is not
"{rrevocable” and may be "precalled.” It should not make any

"



theless, a pre-Evidence Code case, Markwell v, Sykes,3 contains language

indicating that the privilege is waived unlezs the holder of the pﬂ.vi-
iege refuses to comply with the erronecus order and sesks Feview of the
order. The official comments to the Evidence Codes do not make any refer-
ence to the language found in the Msrkwell case. To avoid the possibility
that this inadvertent omission might be construed to preserve the rule of

the Markwell case,k the Commission recommends that a new section be added

difference whether the coerced disclosupre occurs in the "iane"
or & "prior" proceeding.

From the vantage point of "Law of the casze”, as that doctrine
*+ 1s applied in California, a decision of one trial Judge is not,
in the absence of Statutes to the contrary, binding on ancther
 Judge of the same court at a later hearing. For example, the law
and motion judge may overrule a general demurrer to s cemplaint,
but the trial judge may decide the complaint does not state a cause
of action, What Markwell does (sub silentio) is create an excep~ -
tion to the foregolng general rule by making the order of the first
Judge binding on the litigants unless the party claiming the privis-
lege obtains prompt appellate review of the erroneous order. Thus,
Markwell seems to be in conflict not culy with the Evidence Code
but w'i;th the way in which California generally handles "law of the
case.

3. 173 cal. App.2d 642, 649-650, 343 P.2d 769, {1959).
&, Tis type of  cmission wae of great significance to the California

Supreme Court in lan v. Superior Court, 6 Cal.3d 150, 158-159, 91
P.2d 1, s 98 Cal. Rptr. y . 1971):

Each comment sumsarizes the effect of the section, advises whether
it restates existing law or changes it, and cites the relevant
statutes or judicial decisions in either event,. In particular, in
every instance in which a significant change in the law would be -
achieved by the code, the comission’s comment spells out that ef-
fect in detail and cites the precise authorities which it repeals.
[Footnote amitted.}

In sharp contrast, neither the commission's background
study nor its comment to any section of the Evidence Code dis-
closes an intent to alter or abolish the Martin rule. Indeed,

- the ccomission nowhere even mentions, let alone "carefully
weighs,"” that rule. In view of the commission's painstaking
analysis of many evidentisry rules that are of far less im-
portance and notoriety than Martin, its deafening silence on
this point cannot be deemed the product of oversight. It cen
only mean the commission did not intend--and the code therefore
does not accemplish--a change in the Martin rule. [Footnote
cmitted. ] : ' A

--2-



to the Evidence Code to provide in substance that, if an authorized per-
son cleimed the privilege (whether in the same or & prior proceeding) but
nevertheless the trial jud;e or bther presiding officer erf;neﬁusly or-
dered that the privileged information be disclosed, neither the failure
‘to refuse to disclose the information nor.the failure to seek review of
the erroneous order indicates consent to the disclosure or constitutes a

walver of the privilege, and, under these circumstances, the disclosure

is one made under coercion.5

5. This clarification represents sound public policy:

Confidentiality, once destroyed, is not susceptible of restorse
ticn, yet scme measure of repair may be accomplished by preventing
use of the evidence against the holder of the privilege. Tbe resedy

. of exclusion is therefors made available when the eaplisr disclosure
was compelled erroneously or without opportunity to claim the privi-

lege.

With respect to erronecusly campelled disclosure, the argument
mey be made that the holder should be required in the first instanee

to assert the privilege, stand his ground, refuse to answer,
perheps incur a judgment of contempt, and exhaust all legal
recourse, in order to sustein his privilege. {Citations

cmitted.] However, this exacts of the holder greater forti-
tude in the face of authority than ordinary tndividuals are

likely to possess, and asaumes unrealistically that a judi-
cial remedy is always available. In self-incrimination
cases, the writers agree that erronecusly compelled dis~
closures are inedmissidle in e subsequent criminal prosecu-
tion of the holder, Maguire, Evidence of Guilt &6 (1959};
McCormick § 127; B Wigmore § 2270 (McNaughton Rev. 1961
end the principle is equally sound when applied to other
privileges. The modest departure fram usual principles of
res judicata which occurs when the compulasion is judicial is
justified by the advantege of having one simple rule, assur-
. ing at least one opportunity for judicial supervision in
every caese. [Advisory Committee's Note to Rule 512 of the
Federal Rules of Evidence.) '
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The Comuission's recammendation would be effectuated by enactment

of the‘follewing measure:

An act to amend Section 919 of the Evidence Code, relating to privileges.

The pecple of the State of California do =nact as follows:

Section .11. Section 919 of ,the Evidence (ode is amended to read:

919. {a) Evidence of & statement or other disclosure of privileged
information is inadmissible against & holder of the privilege if:

¢a} (1) A person authorized to cleim the privilege claimed it dbut nevera
theless disclosure erroneously was required to be made; or

4] _(_g)_ The presiding officer did not excluﬁe the privileged information
as reguired by Section 316.

{(b) If a person authorized to claim the privilege claimed it, whether

in the same or a prior proceeding, but nevertheless disclosure erroneously

TV



was reguired by the presiding officer to be made, neither the failure to

refuse to disclose nor the failure to seek review of the order of the pre-

siding officer reguiring disclosure indicates consent to the disclosure

or constitutes a walver and, under these circumstances, the disclosure is

one made under coercion.

Comment. Subdivision (b) has been added to Section 919 to make clear
that, after disclosure of privileged informetion has been erroneocusly re-
quired to be made by ordér of a trial court or other presiding officer,
neither the failure to refuse to disclose nor the failure to challenge the
order {by, for example, & petition for & writ of habeas corpus or other spe-
cial writ or by an appesl fram a contempt order) a.ﬁounts to a waiver and the
aisclosure is one made under coercion for the purpo.ses of Sections 912{a)
and 919(e)(1). The addition of subdivision {b) will preclude any possibﬂity
of a contrary interpretation of Sections 912 and 919 based on the language

found in Markwell v, Sykes, 173 Cal. App.2d 642, 649-650, 343 P.23 769,

{1959). The phrase "whether in the same or a prior proceeding” has been
included in subdivision {b) to aveid any implication that might be drawm

fram the original Law Revision Commission Comment to Section 919 anéd from

language found in Markwell v. Sykes, supra, that subdivision (a){l} applies

only where the privilege was claimed in a prior proceeding. The protection
afforded by Section 919, of course, alsc applies where a claim of privilege
{s made at an earlier stage in the same proceeding and the presiding officer
erroneously overruled the claim and ordered disclosure of the privileged

information to be made.



